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RECENT AMERICAN DECISIONS. 
Supreme Court of Vermont, General Term, November, 1862. 

LE BARRON VS. LE BARRON. 

The legal system administered by the Ecclesiastical Courts in England, is a part 
of the common law of that country. 

The power to grant divorces, and annul marriages for proper cause, has been an 
acknowledged head of jurisdiction in those Courts from the earliest period. 

The settlement of this country by colonists from England, under the dominion 
and authority of that government, had the effect to make the general common 
law of that country the law of this also, so far as applicable to the new relation 
and condition of things. 

Jurisdiction of the subject of granting divorces, and annulling marriages, never 
having been exercised by the ordinary law Courts in England, could not be 
exercised by the same Courts in this country, until jurisdiction was given them 
by the legislature, and, until then, the jurisdiction was in abeyance, or rested 
in the legislature. 

But when jurisdiction of the subject is bestowed upon any tribunal, it is to be 
exercised and enforced according to the settled principles and practice of the 
English Courts having the jurisdiction there, so far as applicable to the altered 
condition of things here, and not repugnant to the spirit of our Constitution 
and laws ; and it is not a mere statutory jurisdiction, where the power of the 
Court is limited wholly to what the statute in terms authorizes. 

The settled practice in the English Ecclesiastical Courts in divorce suits for 
incurable impotence is, to require a medical examination to ascertain the truth 
of the allegation. 

Impotence being made by our statute a cause for nullifying a marriage, and the 
legislature having invested the Supreme Court with jurisdiction of the subject, 
the Court have power to compel the defendant to submit to a medical examina- 
tion, though the statute makes no provision for it. Whether in such case the 

Court have power to compel the defendant to answer interrogatories on oath, 

quwre, its exercise refused in the particular case. 

It seems, that an application of the above principles would authorize the Court to 
order the payment of temporary alimony, though not provided for by statute. 

Peck $■ Colby, for petitioner. 

0. H. Smith, for defendant. 

Poland, C. J. — This is a petition by the wife for a sentence of 
nullity of marriage, for the alleged physical impotence of the 
husband. 
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At the last stated session of the Court in Washington county, 
the petitioner filed a motion for the appointment of a commissioner 
or referee, to inquire and report as to the allegation of defendant's 
impotence, and that the defendant be required to answer interroga- 
tories touching said allegation ; and also to submit to a personal 
examination by medical men, under the superintendence and direc- 
tion of such commissioner. So far as the motion prays that the 
defendant be compelled to answer interrogatories, or to be exam- 
ined by physicians, the defendant resists it. This being the first 
time within our knowledge that an application of this character 
has been made in this State, and only three members of the Court 
being present, it was deemed advisable to hold the matter under 
advisement until the present term, to obtain the opinion of the full 
Court. 

The objection to the motion is based upon this ground : that the 
whole jurisdiction and power of the Court over the subject of 
granting divorces and annulling marriages, is given by statute ; 
that the Court has no power except such as the statute confers ; 
and that, as the statute does not give the Court the power to 
require such an examination, therefore it does not possess it. If 
this be the true view of the jurisdiction and power of the Court — 
that they can only exercise such powers as are expressly given by 
statute — then the objection of the defendant must be sustained, and 
the motion denied. 

To enable us to determine this question, it becomes necessary 
to examine into the real source and extent of the jurisdiction of 
the Court over this subject. 

The legal power to annul marriages has been recognised as 
existing in England from a very early period, but its administra- 
tion, instead of being committed to the common law Courts, was 
exercised by their Spiritual or Ecclesiastical Courts. Under the 
administration of those Courts, for a long period of time, the 
principles and practice governing this head of their jurisdiction, 
ripened into a settled course and body of jurisprudence, like that 
of the Courts of Chancery and Admiralty, and constituted, with 
those systems, a part of the general law of the realm, and in the 
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broad and enlarged use of the term, a part of the common law 
of the land, and was so held by the Courts of that country. 

This country having been settled by colonists from that, under 
the general authority of its government, and remaining for many 
years a part of its dominion, became and remained subject to 
and entitled to the general laws of the government, and they 
became equally the laws of this country, except so far as they were 
inapplicable to the new relation and condition of things. This we 
understand to be well settled, both by judicial decision and the 
authority of eminent law writers. But if this were not so, the 
adoption of the common law of England, by the Legislature of the 
State, was an adoption of the whole body of the law of that 
country (aside from their parliamentary legislation), and included 
those principles of law administered by the Courts of Chancery 
and Admiralty, and the ecclesiastical Courts (so far as the same 
were applicable to our local situation and circumstances, and not 
repugnant to our Constitution and Laws), as well as that portion of 
their laws administered by the ordinary and common tribunals. 

As this jurisdiction in England was exclusively committed to the 
spiritual Courts, and had never been exercised by the ordinary 
law Courts, the same could not be exercised by the Courts of law 
in this country, until it was vested in them by the law-making 
power. As we have never had any Ecclesiastical Courts in this 
country, who could execute this branch of the law, it was in abey- 
ance until some tribunal was properly clothed with jurisdiction over 
it, or rested in the Legislature. It was probably on this ground 
that the Legislatures of the States proceeded in granting divorces, 
as many of them did, in former times. When the Legislature 
establish a tribunal to exercise this jurisdiction, or invest it in any 
of the already established Courts, such tribunal becomes entitled, 
and it is their duty to exercise it, according to the general principles 
of the common law of the subject, and the practice of the English 
Courts, so far as they are suited to our condition and the general 
spirit of our laws, or are modified or limited by our statute. 

Such has been held to be the effect of a creation of a Court of 
Chancery, or giving equity jurisdiction, either total or partial, to a 
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Court of law, by the Legislature. Such jurisdiction is to be 
exercised according to the general principles and practice of the 
Chancery Courts of the mother country. 

In the State of New York, the Legislature vested the jurisdic- 
tion to grant divorces and annul marriages in the Court of Chan- 
cery. In Williamson vs. Williamson, 1 Johns. Ch. Rep. 488, 
Chancellor Kent said : " The general principles of English juris- 
prudence on this subject must be considered as applicable, under 
the regulation of the statute, to this newly-acquired branch of 
equity jurisdiction, and the Legislature intended, in granting the 
power of divorce, that those settled principles of law and equity 
on this subject, which may be considered a branch of the common 
law, should be here adopted and applied." 

In Devanbagh vs. Devanbagh, 5 Paige 554, which was a case 
very similar to this, and upon a similar application, Chancellor 
Walworth said: "When the Legislature conferred this branch 
of its jurisdiction upon the Court of Chancery, it was not intended 
to adopt a different principle from that which had theretofore 
existed in England, and indeed in all Christian countries, as to the 
nature and extent of the physical incapacity which would deprive 
one of the parties of the power to contract matrimony. And the 
Court is, by necessary implication, armed with all the usual powers, 
which, in that country, from which our laws are principally derived, 
are deemed requisite to ascertain the fact of incapacity, and with- 
out which it would be impossible to exercise such jurisdiction." 
See also, on this subject, Bishop on Marriage and Divorce, Chap. 
2, §§16-28. 

The uniform and settled practice in the Ecclesiastical Courts in 
England, in this class of cases, is to require a medical examination, 
and to compel the party to submit to it, if he will not do so volun- 
tarily. Norton vs. Seton, 1 E. E. Rep. 384 ; Briggs vs. Morgan, 
Id. 408. In the last case, Lord Stowell states the reason and 
foundation of the rule : " It has been said that the means resorted 
to for proof on these occasions, are offensive to natural modesty ; 
but nature has provided no other means, and we must be under the 
necessity of saying that all relief shall be denied, or of applying 
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the means within our power. The Court must not sacrifice justice 
to notions of delicacy of its own." 

The statute of New York, like ours, made impotence a ground 
for annulling a marriage, and, like ours, was wholly silent as to the 
power of the Court to compel an examination, to furnish the proof 
of its existence. Yet it was held there to be clearly within the 
power of the Court to require such examination, upon the ground 
that such being the settled practice in England, it had been adopted 
as the law here ; and also, that it was a necessary means to enable 
the Court to make effectual and operative the power given to annul 
marriages for such cause. Devanbagh vs. Devanbagh, cited above ; 
Newell vs. Newell, 9 Paige 25. If these decisions in New York 
are sound law, they are equally applicable here. 

The power to grant divorces and annul marriages, has been by 
our Legislature vested in the Supreme Court, but no provision has 
been made by statute in relation to the mode of obtaining proof, 
or what proof shall be required. In thus conferring jurisdiction 
of this subject upon the Court, it must be intended that all inci- 
dental powers necessary to make its exercise effectual, are also 
given, and that this is to be done in accordance with the principles 
and practice of the English Courts, so far as applicable to the con- 
dition and circumstances of our people, and not contrary to any of 
our legislation, and the general spirit of our laws. Impotency, by 
our statute, is made a ground for annulling a marriage. Ordina- 
rily, this is a matter which cannot be proved by witnesses. The 
very nature of the fact precludes it, and if the Court have no 
power to compel an examination, for the purpose of ascertaining 
the fact, it would in most cases amount to an absolute denial of 
justice, and that part of the statute making this a cause for nulli- 
fying a marriage, would be a dead letter. 

Upon authority and reason, we are clearly satisfied the power 
exists in the Court to compel such examination, although the statute 
does not provide for it. 

As to the other branch of the application, that the defendant be 
required to answer interrogatories, we have much more doubt. We 
do not find that such was the practice in the Spiritual Courts in 
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England ; but that is explained, probably, upon the ground that the 
proceedings there are conducted more in the form of Chancery 
suits, and the defendant puts in a sworn answer to the application 
for divorce or sentence of nullity. In New York, in the two cases 
cited, their Courts ordered the defendant to answer interrogatories. 
It has already been decided in this State, that in divorce cases the 
parties cannot be witnesses ; hence, if in this case the petitioner 
were able to produce such proof as would establish what she claims, 
the defendant could not use his own testimony to controvert it. If, 
then, he is compelled to answer interrogatories, it is really enabling 
the petitioner to use his testimony when he could not ; which does 
not seem just. This objection does not apply to compelling him to 
submit to an examination; because he could voluntarily be exam- 
ined, and use the result as evidence for himself, if he chose. 

We do not decide that the Court have no power to compel the 
defendant to answer interrogatories, but we decline to make such 
an order in this case, at the present time. The defendant, in sup- 
port of his view — that the power of the Court over the subject of 
divorces is wholly a statute jurisdiction, and that therefore the 
Court have no powers except such as are expressly conferred by 
statute — cites Harrigton vs. Harrington, 10 Verm. 505, and Hazen 
vs. Hazen, 19 Verm. 603. They are both short notes of decisions 
in divorce cases. In the first, the defendant moved the Court for 
temporary alimony, for her support during the pendency of the 
petition, and to enable her to defray the expenses of resisting it. 
The Court said : " The statute gives this Court, which in applica- 
tions for divorces acts as a Court of law, no power to grant alimony, 
except after divorce granted." Hazen vs. Hazen was a like appli- 
cation to the Court, and the Court denied it, referring merely to 
their decision in Harrington vs. Harrington. Neither of the cases 
appear to have been argued, or to have received any particular 
examination or consideration by the Court, and they were probably 
decided as such motions usually are in such cases, from the bench, 
without either. They appear, however, to have proceeded upon 
the same idea of the jurisdiction and power of the Court which 
the defendant maintains, which we have already attempted to show 
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is erroneous. In the very matter of temporary alimony, no better 
illustration could be found to show the evil effect and unsoundness 
of the doctrine. In England, where the petition for divorce is by 
the husband, such application by the wife is universally granted, on 
showing a proper case of reasonable necessity for it. It is done 
upon this plain and reasonable ground : that the husband, having 
the entire control and possession not only of all his own property, 
but also of that of the wife, while the marriage subsists, and being 
liable by law to maintain and support the wife, the Court will, when 
he appeals to their jurisdiction, require him to furnish her the 
means to live pending the litigation, if he have the ability to do so, 
and she be destitute ; as otherwise she might suffer or starve. And 
upon the same principle, they will compel him to furnish her 
means to make her defence, as otherwise she might be denied jus- 
tice. It is by no means beyond the range of reasonable supposi- 
tion, that a man might force his wife to leave him, and then, by some 
false charge, supported by false testimony, attempt to procure a 
divorce ; and if, in such case, she must be compelled to litigate with 
her husband the question, of all others the most important to her, 
without means to procure witnesses or employ counsel, or even to 
live, it is certainly a great reproach to our laws. We are glad to 
be able to say, that in our judgment they merit no such reproach. 
In most of the States in our Government, the Courts have exer- 
cised the power of granting temporary alimony, even when their 
statutes do not provide for it, upon the ground that the power grows 
out of the very nature of the proceeding, and the necessity of the 
case, to prevent, in many cases, the grossest wrong and a failure 
of justice. Had the subject been examined and considered by the 
Court, at the time the cases above named were decided, we have 
no doubt an entirely different view would have been taken. In 
accordance with the views above expressed, temporary alimony 
was ordered in another cause at this term. In consequence of the 
novelty of this application in this State, we have given the subject 
more consideration than is usually given to cases of this character, 
and have thought it advisable to express the views of the Court so 
much at length, as to have them understood. 
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The following order was made in the cause : — 

It is ordered in the above cause, that a commissioner be appointed 
to take the proofs in relation to the alleged incurable impotence of 
the defendant, at the time of the said marriage between him and 
the petitioner. And it is also ordered, that the said defendant 
submit himself to a personal examination by such physicians and 
surgeons, at such time and place, and under such regulations, as 
shall be selected and prescribed by the said commissioner, for the 
purpose of determining the truth of the said allegation in said 
petition. 

The said commissioner will select such number of competent and 
disinterested physicians and surgeons, and prescribe such rules 
and regulations in relation to such examination, as to secure the 
utmost fairness of such examination, and will report all his pro- 
ceedings in relation thereto, with the evidence of all such medical 
examiners as to the facts and results of said examination, and 
return the same, together with the other proofs taken by him, to 
the Court. 



I. The foregoing opinion, for which 
we are indebted to the courtesy of Chief 
Justice Poland, presents the questions 
involved with such fairness and tho- 
roughness, that we should scarcely feel 
justified in saying more upon the main 
question, than that it seems to us one 
of extreme delicacy : and one where the 
true policy of enlarging the rules of evi- 
dence, before in practice, admits of se- 
rious question. The maxim boni judicis 
est ampliare jurisdictionem, i. e. justitiam, 
as added by Vaughn, J., in Collins vs. 
Avon, 4 Bing. N. C. 233, 235, is certainly 
one of great truth, from which we would 
not, if we could, detract one iota. And 
we would add Lord Bacon's aphorism, 
optima est lex qum minimum relinquit 
arbitrio judicis, optimus judex qui minimum 
sibi. If there is any fault it is in the 
law in the present case, doubtless. 

But we desire to suggest here that 
while we always relish the extension of 



remedies, to effect justice, it must not 
be forgotten, that it is better some par- 
ties should suffer the absolute denial 
of justice, than that a door should be 
opened for the introduction of false 
clamor and the gratification of a vicious 
taste, or a prurient curiosity, upon 
matters unfit for judicial investigation. 
This is probably a question rather for 
the Legislature than the Court. We 
have no doubt the Scripture rule of dis- 
solving the sacred relation of husband 
and wife for the sole cause of adultery, 
if strictly adhered to, would, in the end, 
produce far better results, in social life, 
than any greater relaxation. And we 
confess that we have always looked with 
some degree of horror upon the modern 
disposition towards relaxation, in regard 
to the granting of divorces. But such 
being the taste of the times, it is natural 
the public should expect some degree 
of conformity, injudicial administration. 
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And when the Legislature make im- 
potency, permanent and incurable, a 
ground for annulling the marriage rela- 
tion, it seems to follow as a very natural 
corollary that the ordinary modes of 
proof should be allowed by the Courts, 
among which, undoubtedly, is that al- 
lowed in the present case. And the 
reasons here urged are surely put in 
the clearest and strongest light. The 
party thus drawn into the relation with 
one physically incapable of sustaining 
it, may have some cause of complaint. 

But with our old-fashioned notions 
about divorce we should have preferred 
to adhere to the old rules of evidence, 
and if the party is not a witness, and 
cannot be examined, not compel him to 
submit to a personal examination, which 
is every way painful and offensive, and 
one which the Spiritual Courts might 
justify pro salute animce. A wife who 
would ask the benefit of such remedies 
ought in our judgment to be able, as 
Uncle Toby said to the widow Wadman, 
to put her finger upon the place in the 
statute-book where her rights are clearly 
defined, not only by implication, but in 
express terms. But we are aware that 
a similar extension of practice in analo- 
gy to that of the English Courts, is very 
common on other subjects, and it is one 
which we deem exceedingly creditable 
to the Courts, and which we rejoice to 
see adopted in ordinary cases. Our 
own peculiar prejudices might have in- 
duced us to make this an exception. 

II. The other point incidentally al- 
luded to in the opinion is one where the 
Courts in Vermont long resisted all im- 
portunity of counsel in favor of allowing 
the wife to pledge the husband's credit 
as a means of prosecuting a libel for 
divorce against him. And by parity of 
reason they felt compelled to deny her 
any decree for temporary alimony for 
any purpose. 

1. If she was deserted by her husband 



or driven away from his house, by his 
cruelty, she might pledge his credit for 
necessaries, which includes all requisite 
maintenance and support. Thompson 
vs. Harvey, 4 Burr. 2178 ; Houliston vs. 
Smith, 3 Bing. R. 127 ; Chitty on Cont. 
189, 190, 191, and cases cited. 

2. And this has been extended in 
some few instances of great necessity to 
professional services rendered the wife, 
as in swearing the peace against her 
husband in order to compel him to give 
security by way of recognisance not to 
commit violence against her person. 
Shepherd vs. Mackoul, 3 Camp. R. 326. 
And where the wife is left in a suffering 
condition and is compelled to bring suit 
in equity or at law to secure contribution 
to her support, the expenses of the suit, 
including counsel fees, are regarded as 
necessaries. Williams vs. Fowler, M'Cl. 
& Y. 269. 

3. But this has not been extended to 
the claim of an attorney for professional 
services rendered the wife in prosecuting 
or defending a petition for divorce. 
Wing vs. Hurlburt, 15 Vt. R. 607. Chief 
Justice Williams here said: "But to 
dissolve the bonds of matrimony be- 
tween them on her request, or to resist 
his petition for that purpose, cannot be 
considered as necessary for her safety 
or preservation, so as to enable her to 
procure professional assistance therefor, 
on his credit, or at his cost." The same 
view was adopted by Shaw, Ch. J., in 
Coffin vs. Dunham, 8 Cush. R. 404. See 
also Dorsey vs. Goodenow, Wright (Ohio) 
120. Nor is the wife herself liable for 
such services, unless she expressly pro- 
mise to pay, after the divorce. Wilson 
vs. Burr, 25 Wendell 386. 

4. In regard to temporary alimony, 
the more general practice, we think, in 
the American States, has been, not to 
allow it, unless some specific statutory 
enactment vest such a discretion in the 
Court. There are doubtless some ex- 
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ccptions. Chief Justice Williams, in 
the case of Wing vs. Huvlburt, supra, 
said : " AH the powers of this Court on 
the subject of divorce are given by sta- 
tute, and the Court is not authorized 
either to decree temporary alimony or 
award costs," as is done in the Ecclesi- 
astical Courts in England. There is no 
insurmountable objection, we conceive, 
against adopting any of the provisions 
of the Ecclesiastical Courts in regard to 
proceedings in divorce cases, except that 
many of them are of such a nature that 
it is not easy to adapt them to our judi- 
cial machinery ; and if we select a por- 
tion, we arc thereby offering encourage- 
ment to counsel to keep up a constant 
clamor in favor of all the rest, which 
renders the practice of our Courts wholly 
uncertain, which is one of the greatest 



embarrassments both to the Court and 
to counsel. The great importance and 
value of rules of practice in the proce- 
dure of Courts is that they should be 
plain, and that they should be adhered 
to. 

But when there is a clear necessity 
for any change in the practice of the 
Courts, like that of granting temporary 
alimony to the wife, we believe it comes 
with more propriety from the Courts 
than from the Legislature, since the 
subject must be far better understood 
by them, and may be far more wisely 
limited and controlled by them. We 
could not therefore seriously object to 
either of the innovations inaugurated 
in this case. We have said thus much 
rather to draw attention to their char- 
acter and importance. I. F. R. 



United States Circuit Court, Southern District of New York. — 
November, 1862. 

DANFORTH N. BARNEY VS. THE PRESIDENT, DIRECTORS, AND COM- 
PANY OF THE GLOBE BANK OF BOSTON. 1 

An action for the recovery of money was commenced in the Supreme Court of New 
York by A., a resident of that State, against B., a foreign corporation located in 
Massachusetts. The alleged cause of action was to recover damages for a breach 
of implied contract, in neglecting to protest and notice certain drafts forwarded 
to B. by C, a banking corporation located in the State of Ohio. The cause of 
action was assigned by the Ohio Bank to the plaintiff. The action was com- 
menced by summons, which was served by publication, and a warrant, of attach- 
ment was afterwards issued by which the defendants' property in New York 
was attached under the provisions of the code of procedure applicable to foreign 
corporations. The defendants entered an appearance in the State Court, and 
obtained an order removing the case to this Court under the 11th section of the 
Judiciary Act of 1789. On an application to remand the case to the State 
Court for want of jurisdiction : Held, 



1 We owe this case to the kindness of Shipman, J., for which he will accept our 
thanks. — Eds. 



